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CERTI FI CATE OF PARTI ES,
RULI NGS, AND RELATED CASES

Pursuant to D.C. Crcuit Rule 28(a)(1), appellee, the United
States of Anerica, hereby states as foll ows:

A Parties and Amci: The parties to this appeal are

appel l ant, Jonathan J. Pollard; appellee, the United States of
Anerica; and amici curiae the American Civil Liberties Union of the
Nat i onal Capital Area, the National Association of Cri mnal Defense
Lawyers, the Anmerican Association of Jew sh Lawyers and Juri sts,

and 14 i ndi vi dual s.

B. Ruli ngs Under Review Appel I ant chal | enges several
rulings of the district court: the January 12, 2001, denial of
appel l ant’s energency notion for access to classified docunents;
the August 7, 2001, deni al of appellant’s notion for
reconsi deration of the January 12, 2001, Order; the Novenber 12,
2003, deni al of appellant’s notion for nodification of the January
12, 2001, Order (published at 290 F. Supp. 2d 165); the August 7,
2001, deni al of appellant’s notion for resentencing pursuant to 28
U S.C 8§ 2255, (published at 161 F. Supp. 2d 1); and the Novenber
12, 2003, denial of appellant’s notion for reconsideration of the
August 7, 2001, Oder (published at 290 F. Supp. 2d 153).
Appel lant also seeks a certificate of appealability as to the

i ssues raised in the § 2255 noti on.



C. Rel ated Cases: This Court affirmed the denial of

appellant’s first notion under 28 U.S.C. § 2255 in United States v.

Pollard, 959 F.2d 1011 (D.C. Gr. 1992).
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STATUTES AND REGULATI ONS

Pursuant to D.C. Crcuit Rule 28(a)(5), appellee notes that
all pertinent statutes and regul ati ons not included in appellant’s

brief are set forth in an Addendum attached to this brief.
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| SSUES PRESENTED

In the opinion of appellee, the followng issues are

present ed:

Whet her this Court should deny appellant’s request for a
certificate of appealability from the denial of his second
§ 2255 notion where reasonable jurists could not debate
whet her the district court abused its discretion in concluding
that the noti on was procedurally barred for two i ndependently
sufficient reasons: (1) because it was not filed within the
AEDPA’'s one-year statute of limtations; and (2) because
appel l ant did not obtain this Court’s authorization to file a
second 8§ 2255 notion in accordance wth the AEDPA s

gat ekeepi ng requirenents.

Whet her the district court abused its discretion by denying
appellant’s notion for access to the classified infornmation
filed as part of the court record at the tine of appellant’s
sentencing, where the Protective Order entered at that tine
requires a person seeking access to the classifiedinformtion
to conply with certain requirenents and obtain the district
court’s perm ssion, and where the district court determ ned

that the request of appellant’s counsel to access the



Xi i
classified information so that he could better support a
cl enency petition failed to established a “need to know' the
information in order to assist the President in exercising his

di scretionary clenmency power.
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BRI EF FOR APPELLEE

COUNTERSTATEMENT COF THE CASE

A. Backgr ound

On June 4, 1986, appellant Jonat han Jay Pol |l ard pl eaded guilty
to one count of conspiracy to deliver national defense information
to a foreign governnent, in violation of 18 U S.C. 8§ 794(c). The
charge arose from appellant’s sale of l|arge anmounts of highly
classified U S. intelligence information to agents of the Israel
gover nment bet ween June 1984 and Novenber 1985. On March 4, 1987,
appel l ant (represented by Richard Hibey), was sentenced to life
i mprisonnment by United States District Court Judge Aubrey Robi nson.

He did not file a direct appeal.
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Three vyears later, on March 12, 1990, appellant (now
represented by Ham lton Fox I11) filed his first collateral attack
pursuant to 28 U S . C. § 2255. In it, he alleged that the
governnment had breached its plea agreenment (i) by arguing for a
life sentence; (ii) by not |limting its allocution to the “facts
and circunstances” of the case; and (iii) by failing to adequately
advi se the sentencing court of appellant’s cooperation. Appellant
al so contended t hat, because the governnment “wired” his pleato his
wife's, his plea was not voluntary. Finally, appellant asserted
that, at his sentencing, the governnent had wongly argued that he
had breached hi s pl ea agreenent by gi ving an unaut hori zed i ntervi ew
to journalist Wilf Blitzer. On Septenber 11, 1990, Judge Robi nson
deni ed appellant’s notion. 747 F. Supp. 797 (D.D.C. 1990).
Appel lant (first represented by Fox, and then by Theodore d son,
John Sturc, and Theodore Boutrous, Jr.) then appealed this
deci si on. This Court affirnmed the district court’s denial of
appellant’s first 8§ 2255 notion. 959 F.2d 1011 (D.C. Cr.), cert.
deni ed, 506 U.S. 915 (1992).

B. Second 8§ 2255 Mbtion

Eight vyears later, on Septenber 20, 2000, Appellant
(represented by current counsel, Eliot Lauer and Jacques Senmel man)
filed his second § 2255 notion, styled as a Motion for Resentencing

(A 25). In it, he raised clains of ineffective assistance of
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counsel relating to his representation by M. Hibey.¥ On August
7, 2001, then-Chief-Judge Norma Holloway Johnson dism ssed
appel lant’s second 8 2255 notion on two separate and i ndependent
grounds. 161 F. Supp. 2d 1 (D.D.C. 2001). The court first
concluded that, because appellant had already filed one § 2255
notion, he had to conply with the gatekeeping requirenents of the
Antiterrorism and Effective Death Penalty Act (AEDPA), by “first
mov[ing] in the appropriate Court of Appeals for an order
authorizing the district court to consider the second § 2255
notion.” 161 F. Supp. 2d at 8 (citing 28 U S.C. § 2244(b)(3)).
Second, the district court concluded that appellant had filed his
second 8 2255 notion outside the one-year AEDPA statute of

limtations. Id. at 10.

v Appel I ant cl ai med Hi bey was ineffective because he: 1)
failed to file a notice of appeal; 2) failed to argue that the
government breached its plea agreenent; 3) failed to request an
adj ournnent of the sentencing after receiving a supplenental
decl aration of Secretary of Defense Caspar Wi nberger; 4) failed to
adequately rebut the assertions contained in the supplenental
declaration or demand a hearing to address them 5) failed to
informthe sentencing court that he had been authorized to provide
an interview to journalist WIf Blitzer or demand a hearing to
address this; 6) failed to demand a hearing at which the gover nnent
woul d have to prove he disclosed classified materials during the
second Blitzer interview, and 7) breached the attorney-client
privilege by telling the sentencing court that Appellant had given
the interviews agai nst counsel’s advi ce.



C. The deni al of the request for a
certificate of appealability

On Cctober 5, 2001, appellant filed a notion for
reconsideration or, in the alternative, for issuance of a
certificate of appealability (COA) (A-670). On Novenber 12, 2003,
Chi ef Judge Thomas F. Hogan, to whomthe case had been reassi gned,
deni ed the notion and alternative request for a COA. 290 F. Supp
2d 153 (D.D.C. 2003). After “carefully review ng Judge Johnson’s
t horough discussion of the AEDPA and her conclusion that M.
Pol lard’s second 8§ 2255 notion . . . would have failed the pre-
AEDPA ‘cause and prejudice’ test,” Judge Hogan ruled that
appellant’s second 8§ 2255 notion “was properly dismssed as a
successive notion.” [d. at 162-63. Judge Hogan al so determ ned
t hat “Judge Johnson correctly ruled that M. Pollard s notion was
barred by the one year statute of limtations found in § 2255.”
Id. at 161. Accordi ngly, Judge Hogan denied appellant’s COA
request because “'a reasonable jurist could not conclude either
that the district court erred in dismssing the petition or that
petitioner should be allowed to proceed further.’”” [d. at 164

(quoting Slack v. MDaniel, 529 U S. 473, 484 (2000)).

D. The district court’s ruling on the notion
for access to classified docunments.

Shortly after filing the second 8 2255 noti on, on Novenber 29,

2000, appellant’s current counsel filed an “Enmergency Mtion to Add
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to List of Defense Counsel Authorized to Access Seal ed Docket
Mat erial s Pursuant to Protective Order” (A-289). The notion sought
access to the classified portions of five docunents filed at the
time of appellant’s sentencing, but redacted of their classified
material: the Declaration of former Secretary of Defense Caspar W
Wei nberger; appellant’s Menorandumin Aid of Sentencing (authored
by appellant hinself); appellant’s Second Menorandum in Aid of
Sentencing (authored by his trial counsel); the governnent’s Reply
t o Def endant’ s Sent enci ng Menorandum and the transcript of a bench
conference during the sentencing hearing.

Pursuant to a Protective Order issued by Judge Robinson in
1986 (A-72), appellant and his trial counsel were permtted access
to the classified portions of these docunents. The Protective
Order further provides that:

Al'l ot her individuals other than defendant, above-naned

defense counsel, government counsel, appropriately

cl eared Departnment of Justice enpl oyees, and personnel of

the originating agency, can obtain access to classified

i nformati on and docunents only after having been granted

the appropriate security clearances by the Department of

Justice through the Court Security Officer and the

permission of this Court. (A-73; enphasis added.)
The 2000 energency notion filed by appellant’s current counsel

represented that one of appellant’s | awyers, Eliot Lauer, had been

granted “Top Secret” security clearance by the Departnment of
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Justice on Novenber 2, 2000.7¢ Counsel sought the Court’s
perm ssion, pursuant to the Protective Oder, to review the
classified portions of the docunments “in order to represent his
client effectively in various respects, including in connection
with contenplated applications for executive clenmency and/or
comut ati on of sentence” (A-290). The notion specifically denied
any intent to use the information in connection with the pending
§ 2255 noti on.
The gover nnent opposed counsel’s notion, arguing that counse

had not established a “need to know the information, as required
by Executive Order 12958, 60 Fed. Reg. 19825 (April 17, 1995) (A-

327-34).% The governnent cautioned that disclosure of the

2 Appel l ant’ s ot her current | awer, Jacques Semmel man, was
subsequently granted “Top Secret” clearance.

£l This Executive Order was anended wi thout change in this
requi renent by Executive Order 13292, 68 Fed. Reg. 15315 (March 25,
2003) .

Appel | ant’ s previ ous col | ateral - proceedi ngs counsel, Ham | ton
Fox, had also unsuccessfully sought the court’s permssion, in
1990, to gain access to the classified materials (A-363). Fox
cl ai med that he sought access in order to fully prepare appellant’s
8 2255 notion to withdraw his guilty plea (A-367). Judge Robi nson
ruled that this stated reason did not establish a “need to know.”
747 F. Supp. at 806-07. This Court affirnmed without addressing the
merits of that ruling. See 959 F.2d at 1031 n.15 (“Assum ng
arguendo that the district judge's refusal to direct the United
States Attorney to provide appellant’s new counsel with access to
t he Wi nberger cl assified subm ssi on was erroneous, our exam nation
of the material satisfies us that the error was harm ess.”).
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classified “Top Secret” sentencing materials -- even to security-
cl eared counsel -- increases the risk of disclosure to unauthorized
persons and, hence, of “exceptionally grave danger” to the nati onal
security (A-329).%

The district court agreed and denied the notion on January 12,
2001, after hearing argunment the previous day (A-440). Judge
Johnson i ndi cated that she had viewed the classified materials and
found the exceptionally grave concern over national security to be
war r ant ed. She then concluded that appellant’s counsel had not
establ i shed a “need to know the contents of the materials in order
to address the argunents of those opposed to clenency. Judge
Johnson reasoned that the President has access to the classified
materials and can review them wi t hout counsel’s assistance; that
there was no evidence that the President had asked counsel about
the contents of the classified materials; and that the President
has available for review the nenoranda of appellant’s trial
attorney, who had access to the classified materials and conment ed

extensively on them at sentencing (A-442-43).

4 “Top Secret” information is defined by Executive Order as
i nformati on the unaut horized disclosure of which reasonably could
be expected to cause “exceptionally grave damage to the nationa
security.” Executive Order 12958, as anended by Executive Order
13292, 68 Fed. Reg. 15315, Sec. 1.2(a)(1).
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Wt hin days, appellant’s counsel noved for reconsi deration and
nodi fication of the court’s January 12 Order, asking the court to
conduct a hearing at which the Court Security Oficer would go
t hrough each redacted passage and testify as to which sentences
within each passage actually contain information that, if
di scl osed, woul d pose a grave risk to national security (A-444-46).
The court denied this notion on August 7, 2001 (A-635).

On August 16, 2001, appellant’s counsel noved again for
nodi fication of the Court’s January 12 Order (A-636). This notion
was based on a letter that counsel had recently received from
Court Security O ficer Mchael Macisso, who was responsi ble for the
classified materials at issue. Maci sso’s letter was, in turn, in
response to an inquiry from appellant’s counsel asking Mcisso
whet her any additional security clearance was required in order to
access the classified materials (A-659). Maci sso explained that:

Even though your background investigations wll support

SCl [Sensitive Conpartnented | nformation] access, there

are other criteria which nust be net, including an SCl

I ndoctrination briefing and a “need to know’

determ nation fromthe Court or the government. Chief

Judge Norma Hol |l oway Johnson’s Menorandum Order, filed

January 12, 2001, states that you have “not denonstrated

a ‘need to know the contents of the classified

material s.” Absent a “need to know' ruling from the

Court or the governnent, the Departnment of Justice wll

not be able to upgrade your clearance |evel or provide
you access to this material. (A-650.)
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Appel l ant’ s nmotion for nodification clainedthat the Maci sso | etter
“effectively admt[ted]” that there would be no danger to nati onal
security if counsel were provided access to the classified
materials, thus undercutting what counsel perceived to be a
separate ground for the Court’s January 12 Order (A-636-39).%
Wiile this notion was pending, the case was reassigned to
Chi ef Judge Hogan. Thereafter, appellant’s counsel filed a notion
to “enlarge” the “scope” of his pending notion for nodification
based upon a letter from Assistant Attorney Ceneral Daniel J.
Bryant in response to inquiries nade on appellant’s behalf by U S.
Congressman Ant hony Wi ner (A-749). In the letter, M. Bryant
stated that the log in which instances of access to the classified
docunents are recorded showed 25 instances of access recorded
bet ween Novenber 19, 1993, and January 12, 2001 (A 754). The
letter further stated that “[i]n sone instances, a single

i ndi vi dual accessed the docunents on nore than one occasion.”

(1d.).

5 Meanwhi | e, appel | ant noted an appeal fromthe January 12,
2001, Order and the August 7, 2001, denial of the notion for
reconsideration (A 665). This Court thereafter ordered t he

appeal held in abeyance pendi ng the resol ution of the second notion
for nodification and the notion for reconsideration of the denia
of appellant’s second 8§ 2255 notion, and ordered the appeals
consol i dat ed.
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Judge Hogan held a hearing on the pending notion for
nodi fication (and the notion for reconsideration of the denial of
appel lant’ s second 8 2255 notion), on Septenber 2, 2003 (A-784).
As he has in his appellate brief, appellant’s counsel tried at the
hearing to focus the court’s scrutiny on all eged m srepresentations
by the governnment, rather than on the ultinmate issue of “need to
know.” Inits witten opposition to appellant’s notion for access,
the governnment, while arguing that counsel had not denonstrated a
“need to know,” also stated that counsel’s “present clearance is
insufficient to review the classified declaration of Secretary
Wi nberger, which contains Sensitive Conpartnmented |Information
(sCl)” (A-333). At the January 11, 2001, hearing before Judge
Johnson, the prosecutor, while again arguing that counsel had not
denonstrated a “need to know' the information, also characterized
this as a failure of counsel to obtain the “right clearances” (A-
424). Before Judge Hogan, appellant’s counsel called the argunent
about cl earances a “[g]overnnent[] fal sehood and conceal nent” t hat
was exposed when Macisso’'s letter clarified that counsel’s “Top
Secret” clearance would permt access to the SCI information (A-
788-89). Judge Hogan did not see it this way, noting that counsel
had i nterpreted a sentence fromMaci sso’s | etter out of context (A-
789) . Judge Hogan explained that the rest of the paragraph,

i ncluding the sentence that said the Departnent of Justice would
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“not be able to wupgrade your <clearance Ilevel” absent a
determ nation of a “need to know,” showed that counsel needed a
hi gher |evel of clearance conditioned on a “need to know' ruling
(A-792).%

Appel | ant’ s counsel then argued that the | etter fromAssi stant
Attorney Ceneral Bryant, stating that there had been 25 instances
of access since 1993, supported his argunent that he had a need to
know. As counsel reasoned, these instances of access to the
classified information nust have been in connection with the
cl enency petitions appellant filed during that tinme period, and
therefore denonstrated that counsel had an “equal need to know’
what was in those materials (A-795-96). Judge Hogan expressed

skepticismthat the 25 “i nstances” of access had nuch significance,

& Judge Hogan stated, “I think there may be a confusion in
the words here. | don't see that quite as fraud of the Governnent
upon you when the agent [Macisso] says you ‘will not be able to
upgrade your clearance level’ wuntil you have a need to know
ruling.” (A 792.)

Despi te Judge Hogan’s rejection of appellant’s allegations of
governnent fal sehoods, counsel persists in the appellate brief in
using simlar rhetoric, accusing the governnent (at 23) of creating
“the fal se i npression that cl earance woul d renmai n an i nsurnount abl e
obstacle even if the Court found that counsel had a °‘need-to-
know,”” and referring to the Macisso letter (at 22) as containing
a “startling adm ssion,” anobng other exanples. As Judge Hogan
clearly wunderstood, this rhetoric does nothing to answer the
ultimate i ssue of whether counsel has denonstrated a need to know
(A-792).
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noting that Bryant’s letter had stated that in sone instances the
sane individual accessed the docunents nore than once (A-798).7
In his subsequent witten ruling, Judge Hogan found that
appellant had offered “no new justification” for the Court to
determne that counsel had a “need to know the classified
information. 290 F. Supp. 2d 165, 166 (D.D.C. 2003). Noting that
clenency had been denied three times previously, the Court
determ ned that counsel could not denonstrate a “need to know’ in
support of a “specul ative possibility of executive clenency.” 1d.

SUMVARY OF ARGUNVENT

The district court correctly determned that appellant’s
second 8§ 2255 notion was procedurally barred for two i ndependently
sufficient reasons: (1) because it was filed outside of the
AEDPA' s one-year statute of limtations; and (2) because appel | ant
did not obtain this Court’s authorization to file a second § 2255
notion in accordance with the AEDPA s gat ekeeping requirenents.

These conclusions are not fairly debatable by reasonable jurists.

r Counsel also argued that the “astonishing” letter from
Bryant disclosing 25 instances of access revealed that the
prosecutor had msled Judge Johnson at the January 11, 2001,
heari ng when he argued that the classified informtion was out dated
and irrelevant (A-796). What the prosecutor had actually argued is
that, because the President could obtain a new, updated damage
assessnment when considering any clenency petition, he would not
need to rely on the classified docunments witten a decade ago in
resolving a new cl enmency petition (A-426-27).
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Therefore, this Court should deny appellant’s request for a
certificate of appealability if it concludes that the district
court was correct in either of these two procedural rulings.

The district court did not abuse its discretion by denying
appellant’s notion for access to the classified information filed
as part of the court record at the tine of appellant’s sentencing.
The Protective Oder entered at that time requires any person
seeking access to the classified information to conply with certain
requi rements and to obtain the perm ssion of the district court.
The district court properly denied access to appellant’s counsel
because his request to see the information in order to support a
clenmency petition failed to establish a “need to know.” d enency
determ nations are conmtted to the sole discretion of the
President, unfettered by procedural requirenents. The district
court did not abuse its discretion by determ ning that appellant

had not denpnstrated a “need to know' the classified information in

order to assist the President in exercising his clenency power.
ARGUMENT
THE DI STRICT COURT PROPERLY DETERM NED THAT
APPELLANT' S § 2255 MOTION WAS PROCEDURALLY

BARRED AND THAT NO CERTI FI CATE OF
APPEALABI LI TY SHOULD | SSUE

In this case, the district court determ ned that appellant

could not obtain review of his second § 2255 noti on because the
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nmotion was barred by the statute of Ilimtations and because
appellant did not obtain authorization fromthis Court to file a
second 8§ 2255 notion. Either procedural bar is fatal to appellant’s
notion.¥ Also fatal is appellant’s failure to obtain a certificate
of appeal ability allowi ng an appeal fromthe denial of this notion.
Al t hough he now seeks a COA fromthis Court, for the reasons that
foll ow, none shoul d be granted.

A St andard of review.

“Under [28 U.S.C] 8§ 2253, a COA may issue ‘only if the
applicant has made a substantial showing of the denial of a

constitutional right.”” United States v. Saro, 252 F.3d 449, 453

(D.C. Cr. 2001). “In Slack v. MDaniel, the Suprene Court held

that when a ‘district court denies a habeas petition on procedural
grounds without reaching the prisoner's underlying constitutional
claim a COA shouldissue . . . if the prisoner shows, at |east, [1]
that jurists of reason would find it debatabl e whet her the petition
states a valid claimof the denial of a constitutional right, and
[2] that jurists of reason would find it debatable whether the

di strict court was correct inits procedural ruling.”” [d. (quoting

& Appel I ant has nade no attenpt to show t hat he coul d neet
the AEDPA s gatekeeping requirenents for obtaining this Court’s
aut horization to file a second § 2255 notion. See 28 U.S.C. § 2255
1 8. Therefore, the only question (which the Court need not answer
if it agrees that appellant’s clainms are time-barred), is whether
t he AEDPA s gat ekeeping requirenents apply to appellant’s notion.



15

Slack, 529 U.S. at 478). Appellant cannot neke either show ng, nuch
| ess both. Thus, jurists of reason would not find it debatable
whet her the district court was correct in either of its procedural
rulings or whet her appellant has stated a valid claimof the deni al
of a constitutional right.

Once a COA has issued, as a general principle, the trial
court’s findings of fact in a 8 2255 proceeding are reviewed for
clear error, while its conclusions of law are reviewed de novo.

United States v. Weaver, 234 F.3d 42, 46 (D.C. Cr. 2000).

B. No evidentiary hearing was necessary to
deternmine that appellant’s second § 2255
notion was barred by the AEDPA' s statute
of limtations.

Appel lant’s second 8§ 2255 notion -- filed 13 years after
appel | ant was sentenced -- is clearly barred by the AEDPA' s one-year
statute of limtations. That period of limtation begins to run on
“the date on whi ch the judgnment of conviction becones final,” unless
any of three other limtations periods is applicable. 28 U S C
8§ 2255 ¢ 6(1). Appellant clainms that the limtation period of
1 6(4) -- which begins on “the date on which the facts supporting
the clai mor clains presented coul d have been di scovered t hrough the
exercise of due diligence” -- applies to him It is not fairly
debatable that the district court correctly rejected this argunent

wi t hout the need for an evidentiary hearing.
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1. Appel lant’s know edge of the *“facts”
supporting his claim

Appellant clains (at 47) that it is “not correct, as Judge
Johnson found, that appellant actually ‘knew the acts or om ssions
of counsel supporting his claim . . . years before My 2000 "
(quoting 161 F. Supp. 2d at 9 n.5). Appellant further argues (at
48) that the district court inproperly “lunped all of the clains
together, and did not perform a claimby-claim analysis.” But
appellant fails to put forth any “clainf for which the district
court’s conclusion is not correct. Although he posits (at 48) that
“there is no evidence that Pollard knew before 2000 that H bey had
never denmanded an evidentiary hearing on the allegation of harmin
t he Wei nberger Suppl enental Declaration,” to sinply enunciate that
claimis to defeat it. As the district court correctly found,
appel l ant knew wel | before 2000 that Hi bey had not “denanded” an
evidentiary hearing at appellant’s 1987 sentencing. 161 F. Supp.
2d at 9 n.5. Appellant was there. He knew that his sentencing was
not adjourned so that an evidentiary hearing on the governnment’s
clains could be conducted. Appellant thus al so knew -- well before
2000 -- that Hi bey had not denmanded further proof from the

government of the harmappellant’s crine had caused. No affidavit
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from H bey or Fox was required to establish appellant’s know edge
of these purported “om ssions.”¥
VWhat appellant is really conplaining about is that he did not
di scover wuntil 2000 the purported “material and prejudicial
deficiencies in M. Hbey' s representation” of him (A-43

(Pollard s 8/28/00 Dec. at T 59). Appellant’s | ack of know edge of

o This case is thus distinguishable fromthe cases relied
upon by appellant (at 49). In Mandarino v. Ashcroft, 290 F. Supp.
2d 253, 260 (D. Conn. 2002), the district court found the
petitioner’s § 2255 notion tinely because, at the tine of his
guilty plea, he was advi sed that he woul d be able to seek a wai ver
of deportation fromthe INS upon the conpletion of his sentence,
and he did not |learn otherwise until he received notice fromthe
Immgration and Naturalization Service (INS) that deportation
proceedi ngs were being commenced and he was subject to renova
based on a statute enacted after his guilty plea. The district
court held that his notion, filed wthin one year of the I NS notice
and within one year of the Suprenme Court’s decision interpreting
the statute governing waivers of deportation, was tinely. I n
United States v. Smith, 101 F. Supp. 2d 33, 337-38 (WD. Pa. 2000),
the governnment agreed that the petitioner’s notion was tinely
because it was filed within one year of petitioner |earning that
t he federal Bureau of Prisons did not consider his federal sentence
to have run concurrently with his state sentences, despite the fact
that the state courts had ordered the state sentences to run
concurrent with petitioner’s federal sentence. And in Lewis v.
United States, 985 F. Supp. 654, 657 (S.D. W Va. 1997), the court
ruled that the limtations period of 8§ 2255 f 6(4) began on the
date on which the petitioner |earned of the fact that a docunent

was transmtted by private carrier, not by U S. mail, and therefore
could not be the basis for a mail fraud conviction. The court did
not rule that the limtations period began on the date that
petitioner |earned of the I egal significance of this fact; to the
contrary, it was the discovery of the fact itself -- that the
docunent had been transported by private carrier (a fact that had
not been di sclosed by the governnent) -- which triggered the one-

year limtation period. 1d. at 656-57.
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his legal “right[s]” to a hearing or an adjournnment is irrelevant
to the 8§ 2255 statute-of-limtations cal cul us.%

In a transparent attenpt to avoid the plain | anguage of § 2255

1 6(4) -- which refers to “the facts supporting the claimor clains
presented” -- appellant asserts (at 50) that the “prevailing nornmns
of the legal profession. . . are facts.” The ramfications of this

argunent woul d be profound. |f accepted, appellant’s argunent woul d
mean t hat the AEDPA' s statute-of-limtations cl ock woul d never begin

running until a petitioner first learned, for exanple, that an

1o See, e.qg., LoCascio v. United States, 267 F. Supp. 2d
306, 324 (E.D.N. Y. 2003) (dismssing notion as tine-barred where
petitioner “certainly knew of the joint defense and of [co-
defendant] Gotti’s control of counsel many years ago,” although he
may not have “know{ n] until recently of [his attorney’s purported]
flagrant deviation fromhis professional responsibility . . . and
the | egal consequences of those known facts, nanely the clained
i neffective assistance of counsel”); Candelaria v. United States,
247 F. Supp. 2d 125, 130 (D.R 1. 2003) (“[T]he ‘facts’ which matter
in the present case are those which existed at the tinme of the plea
colloquy -- nanely, that petitioner was not advi sed of the factual
basis of the charges against him that he was not inforned of the
state's burden of proof, that he was not told which constitutional
rights he would forego by pleading guilty, and that he was not
notified that he was facing deportation upon entering a guilty
pl ea. \Wether petitioner knew of the | egal consequences of those
‘facts,” i.e., that the state conviction, therefore, was invalid,
is irrelevant for 8 2255 purposes.”); Fraser v. United States, 47
F. Supp. 2d 629, 630 (D. M. 1999) (“The fact upon which the
present notion is based is that M. Fraser’s 1981 discharge
restored his civil rights. Wether anyone -- be it M. Fraser or
any of his prior attorneys -- appreciated the |legal effect of the
fact that he had received the 1981 discharge prior to [present
counsel]’s having appreciated it is quite beside the point.”)
(enmphasis in original).
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attorney had a responsibility under prevailing professional norns
to “consult with the defendant on inportant decisions” or to “keep
t he defendant inforned of inportant devel opnents in the course of

t he prosecution,” Strickland, 466 U. S. at 688. Every assertion that

an ineffective-assistance-of-counsel claimwas tine-barred by the
AEDPA woul d thus be converted into an anal ysis of the petitioner’s
subj ective understanding of the prevailing professional norms.
Rat her than objectively analyzing the historical facts that make up
a prisoner’s ineffective-assistance-of-counsel claim courts woul d
be reduced to asking questions such as, “Did the prison library
contain a copy of the ABA Standards for Crimnal Justice and when
did the prisoner read it?”

If a prisoner raises, for exanple, a conflict-of-interest
claim the court’s roleis to assess when the prisoner first |earned
of (or could have | earned of through due diligence) the historical
facts that amounted to that conflict (i.e., when the prisoner
| earned, for exanple, that his attorney had earlier represented a
prosecution witness). The court’s role is not then to ask when did
the prisoner glean, via reference to casel aw or ABA standards, that
counsel has a duty to provide conflict-free representation.
Simlarly, if the prisoner raises an ineffective-assistance claim
prem sed on his attorney’'s failure to investigate an alibi, the

court’s role is to ask when the prisoner |earned that counsel had
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not interviewed anyone on the prisoner’s list of alibi wtnesses.
The court’s role is not to assess when the prisoner first | earned,
via a conversation with his newy hired attorney, that counsel has
a professional duty to investigate all viable defenses.

In the present matter, appellant knew by the conclusion of his
1987 sentencing hearing that his counsel had not noved for an
adj ournnent or sought an evidentiary hearing. Further, appell ant
certainly knew when he read counsel’s sentencing menorandum t hat
counsel had inforned the court that appellant’s Blitzer interviews
had been gi ven agai nst counsel’s advice. Appellant al so knew by t he
end of his sentencing hearing that his counsel had not argued to t he
court that the governnment had breached its plea agreenment. And it

I s undi sput ed t hat appel |l ant knew by at | east 1992 (the date of this

i Wllans v. Callahan, 938 F. Supp. 46 (D.D.C. 1996),
relied on by appellant (at 50), provides no support for his
assertion that prevailing professional norns are “facts” under
8§ 2255 1 6(4). WIllians was a | egal mal practice case in which the
court explained that, in order to make a prima facie case, “expert
testi mony proving the applicable standard of care is an essentia

elenment.” 1d. at 50. WIllians has nothing to do with coll ateral
attacks on crimnal convictions or with the AEDPA's statute of
l[imtations. Inthe crimnal setting, the Suprenme Court treats the

question of whether counsel was “deficient” as a m xed question of
fact and law that is reviewed de novo. Strickland, 466 U. S. at
698. That the applicable standard of care nmay be a “fact”
necessary to prove breach of that standard for purposes of a civil
| egal mal practice cl ai msays not hi ng about what “facts” trigger the
AEDPA's statute of limtations. Appellant has cited no case in
whi ch any court has hel d that know edge of prevailing professional
norns is a “fact” that triggers 8§ 2255 | 6(4).
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Court’s decision affirmng the denial of appellant’s first
collateral attack) that his counsel had not filed a notice of
appeal .2 In short, well before 2000, appellant knew all of the
historical facts that make up his present clainms of ineffective
assi stance of counsel. Thus, the district court was correct in
concl udi ng that appellant did not file his notion “within one year
of the date on which he di scovered the facts supporting his clains.”
161 F. Supp. 2d at 11.

The Seventh Circuit’s decision in Owens v. Boyd, 235 F.3d 356

(2000), denonstrates the proper node of analysis in the present
matter, a node of analysis that Judge Johnson and Judge Hogan both

correctly foll owed. In Onens, the petitioner was charged wth

12/ In his “Statenent of the Case and of the Facts,”
appel I ant makes nmuch of Hibey’'s failure to file a Notice of Appeal
fromthe |life sentence, arguing (at 4-5) that this “egregi ous”
conduct was the “culmnation of [Hi bey' s] woefully deficient
representation of Pollard before and during sentencing,” and (at
8), that he suffered “enornous prejudice.” W do not dispute that
failure to file a notice of appeal may, in certain circunstances,
be grounds for an ineffective-assistance-of-counsel claim Roe v.
Flores-Ortega, 528 U. S. 470, 480 (2000). In this case, however, it
Is not clear that appellant is continuing to press this claimon
appeal because he offers no argunent in support of it, nor has he
even attenpted to expl ain why he was not on notice of the fact that
his counsel had not filed an appeal when he read this Court’s
opinion issued in 1992. See Pollard, 959 F.2d at 1015 (after
sentencing, “Pollard did not appeal his conviction”; and after an
unsuccessful Rule 35 notion, Pollard “again, did not appeal”).
Appel | ant showed no diligence, in the eight years after this
Court’s opinion was issued, in pursuing the issue of whether his
counsel was ineffective for failing to file a notice of appeal or
to consult with him about appealing.
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aiding a murder by providing an AK-47 to the shooter. At trial

petitioner testified that he provided the shooter with the weapon
only because he feared viol ence at the hands of fell owgang nenbers.
Id. at 358. Based on this testinony, Oanens’s counsel asked the
trial court to instruct the jury on a coercion theory of the
defense. The trial court declined and Onens was convicted. Owens’s
appel | ate counsel then argued that a recent Illinois Suprene Court

decision (People v. Serrano) permitted the coercion instruction

The court of appeals rejected this argunent. In his subsequently
filed 8 2254 notion, Owens contended that his “trial counsel was
i neffective for making a doomed coercion defense,” and that his
“appel l ate counsel was ineffective for not arguing that trial
counsel had been ineffective (attenpting, instead to vindicate trial
counsel’s strategy by relying on Serrano).” 1d. at 358-59. In
arguing that his 8 2254 notion was tinmely under AEDPA, Ownens, |ike
appel l ant here, argued that “the year to file a federal petition
begi ns when a prisoner actually understands what | egal theories are
available.” [1d. at 359 (enphasis in original).

The Seventh Circuit rejected Onens’s contention: “Tine begins
when the prisoner knows (or through diligence could discover) the
i nportant facts, not when the prisoner recognizes their |egal
significance.” Moreover, the Omvens court ruled, all of the facts

relating to Omens’s ineffective-assistance-of-trial-counsel claim
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were “known at trial” and all of the facts supporting Owens’s
i nef fective-assi stance-of -appel |l ate-counsel claim were “readily
avai lable” to him by sinply “read[ing] the brief filed on his

behal f.” 235 F.3d at 359-60. See also Brackett v. United States,

270 F.3d 60, 69 (1st Cr. 2001) (“We think that the reference in
subsection (4) was to basic, primary, or historical facts, as that
is the sense i n whi ch Congress has used sim | ar | anguage el sewhere.”

(citing parallel habeas provisions)); cf. Hasan v. Gal aza, 254 F. 3d

1150, 1154-55 & n.3 (9th Cr. 2001) (AEDPA clock on ineffective-
assistance claimdid not start until petitioner |earned of romantic
rel ati onshi p bet ween man accused of tanpering with petitioner’s jury
and prosecution’s main witness, but warned that “this is not to say
that [petitioner] needed to understand the |egal significance of
those facts -- rather than sinply the facts thensel ves -- before the
due diligence (and hence the limtations) clock started ticking”).

2. Due dili gence

There was no reason for the district court to | ook outside the
existing record to determ ne that appellant had not exercised “due

diligence” in discovering the factual basis for his clains. ¥

is/ O her circuits have reviewed the district court’s
determ nati on of whet her a petitioner exercised due diligence under
the AEDPA for clear error. See, e.g., Aron v. United States, 291
F.3d 708, 711 (11th G r. 2002); Mntenegro v. United States, 248
F.3d 585, 591 (7th G r. 2001), partially overruled on other grounds
(continued. . .)
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Appel lant’s excuse for his failure to act with any sort of “due
di l i gence” hinges on the core prem se that the governnent m sl ed him
in 1990 when it praised the work of M. Hiybey inits opposition to
appel lant’s notion to withdraw his guilty plea. Citing to a single
paragraph in that opposition -- where the governnent noted that
H bey’ s performance was “skillful” and his pl eadi ngs and sent enci ng
all ocutions “eloquent” -- appellant now clainms (at 41) that the
governnent’s “deception” induced his inaction. According to
appellant (at 41), this “deception,” allegedly abetted by Fox’s
concession that appellant did not challenge the effectiveness of
trial counsel, led the district court judge and this Court to rely
on trial counsel’s performance in finding that the governnent had
not breached the plea agreenent. “Had the Governnment acknow edged
the truth about Hi bey’ s perfornmance,” appel |l ant argues (at 41), this
Court woul d have concl uded t hat t he governnent had breached t he pl ea
agreenent and woul d have vacated appellant’s life sentence. This
circular argunent | acks nerit and i s not supported by the cases upon
whi ch appellant relies.

First, appellant’s assertions (at 40, 42) that the governnent
“purposely nmisled” and “affirmatively msled” him about Hibey’s

performance assune that the government breached the pl ea agreenent

B/(,..continued)
by Ashley v. United States, 266 F.3d 671 (7th Cr. 2001).
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and that Hi bey was deficient for failing nmake that argunent in the
trial court. But the governnent’s position has al ways been that it

did not breach the plea agreenent. See Pollard, 959 2d at 1024

(concl udi ng governnent did not violate prom se not to reconmend life
sentence); id. at 1026 (concluding government did not violate
agreenent to bring cooperationto court’s attention). There being
no breach, there was nothing deficient about H bey's failure to

raise the issue in the trial court or to appeal based on such a

claim Moreover, Hibey did represent appellant at the 1987
sentencing in a “skillful” and “el oquent” manner. Even the nost
cursory glance at appellant’s own 8§ 2255 Exhibits -- including the

45- page “Second Menorandumin Aid of Sentencing,” authored by Hi bey
(A-112) and the 64-page sentencing transcript (A-139) -- reveals
that Hi bey was, as the governnment accurately stated in its
responsi ve papers, a forceful and conpelling advocate on behal f of
his client.

Second, the suggestion that appellant relied on the

governnent’ s advocacy about his trial attorney’s performance -- a
single paragraph in a 50-page pleading (A-171) -- to delay
14/ This Court found it “unnecessary” to deci de whether the

government breached the Iimtation on allocution to the “facts and
ci rcunst ances” of appellant’s offenses because even if it had, the
breach woul d not have been a “fundanental defect” resulting in a
“conplete mscarriage of justice.” 959 F.2d at 1028.
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investigating his ineffective-assistance-of-counsel claim defies
credulity. Appellant now clainms (at 42) that he “was entitled to
take the Governnent at its word[,] [a] bsent a triggering event that
woul d have placed him on inquiry notice that the Governnent had
lied.” But at the tinme the governnent nmade its purportedly false
al | egati ons about Hi bey’s performance, appellant was si mult aneously
arguing that the governnent had breached its plea agreenent.
Appel lant’s current claimthus requires this Court to believe that
when appell ant was arguing in 1990 that the governnment had broken
its word and breached its agreenment, he was at the sane tine
accepting the government’s word that Hi bey had been a skillful
advocate. As Judge Johnson correctly found, Pollard s excuse for
his lack of diligence is sinply not “persuasive.” 161 F. Supp. 2d
at 11.

Third, Banks v. Dretke, 124 S. C. 1256 (2004), relied on by

appel l ant (at 43), does not support appellant’s argunent that the
governnent’s assertions inits 1990 responsi ve papers that H bey was
“skillful” and “eloquent” were “lie[s]” that should excuse
appel l ant’ s 10-year sil ence regardi ng his i neffective-assi stance-of -

counsel claim |n Banks, a capital-murder case, the state viol ated

its obligation under Brady v. Mryland, 373 US. 83 (1963), to
di scl ose inpeaching evidence about two essential prosecution

Wi t nesses. The Brady violation began with the state’'s pretria
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assertion that it would provide all discovery w thout the need for
not i ons, conti nued t hroughout the trial when the wi tnesses testified
untruthfully, and persisted throughout state collateral-review
proceedi ngs when the state denied petitioner’s assertions that it
had failed to turn over Brady material. Banks, 124 S. C. at 1263-
67. The Supreme Court held that the petitioner had shown cause for
his procedural default in state court based on the state's
m sl eading representations that it had conplied with its Brady
obligations and its persistence in hiding the inpeaching materi al
by denying the petitioner’s Brady assertions on collateral attack.
Id. at 1273-74.

The Court relied upon its decisionin Strickler v. Greene, 527

U S 263 (1999), in which it had found cause for the petitioner’s
failure to raise a Brady claimin state court based on three factors
equal |y applicable in Banks:

(a) the prosecution w thheld excul patory evidence; (b)

petitioner reasonably relied on the prosecution s open

file policy as fulfilling the prosecution’s duty to

di scl ose such evidence; and (c) the [State] confirned

petitioner’s reliance on the open file policy by

asserting during state habeas proceedi ngs that petitioner

had al ready received everything known to the governnent.
Banks, 124 S. C. at 1273 (quoting Strickler, 527 U S. at 289)
(internal quotation marks and footnote omtted by Banks Court).

These three factors -- directly applicable in the case of an

all eged Brady violation -- are wholly inapplicable here, where
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appel l ant has never alleged that the governnent w thheld Brady
material. They provide no support for appellant’s assertion that
he shoul d be excused for failing to exercise due diligence based on
the government’s representation, in response to his 1990 notion

that his trial counsel had perfornmed “skillful[ly].” Thi s
representation, though not made in the context of responding to a
clai mof ineffective assistance, is at bottoma representation that
goes to an i ssue of law. whether counsel was deficient. Banks does
not hold that cause can be based on an opponent’s representations
about an issue of law.¥¥ No evidentiary hearing was required where
t here was no basis for appellant’s argunment that he was i nduced into
i naction by the governnent.

Nor does appellant nake a case for an evidentiary hearing by
arguing (at 44) that the district court relied on the fact that
appel | ant was represented by nmul ti pl e counsel between hi s sentencing
and the tinme he retained current counsel. See 161 F. Supp. 2d at
7 n.3 & 12. Judge Johnson concl uded t hat appellant’s assertion that
t he governnent’s representati ons had decei ved hi mwas under mi ned by

the fact that he had been represented by nultiple counsel since

15/ W do not quarrel with appellant’s argunent (at 44),
based on Banks, that he “was ‘entitled to treat the prosecutor’s
subm ssions as truthful’” (quoting Banks, 124 S. C. at 1276). But
the prosecutor’s statenents about trial counsel’s performance were
truthful, and therefore provide no basis for appellant’s argunent
that he was deceived into inaction
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those representati ons were made. |d. at 12. Although appell ant now
argues that he has had only one other |lawer, Larry Dub, since the
enactnent of the AEDPA, his earlier representation by several
attorneys, including several who represented appellant on appea
before this Court, was certainly relevant to the district court’s
determnation that he was not deceived by the governnent’s
representations in its 1990 opposition.® As the Second Circuit

stated in Wnms v. United States, 225 F.3d 186, 190 (2000), cited

repeatedly by appellant (at 39-41), “[t]he proper task . . . is to
deternmi ne when a duly diligent person in petitioner’s circunstances
woul d have discovered” the factual basis for his claim A duly
diligent person in appellant’s circunstances is one who has had
numerous attorneys working on his case -- including several who
argued t hat the governnent had breached t he pl ea agreenment -- during

the period in which he clainms to have been deceived by the

16/ Thus, appellant’s reliance (at 45) on Aron v. United
States, 291 F.3d 708 (11th G r. 2002), is msplaced. In Aron, the
Eleventh Circuit stated that “a petitioner’s failure to exercise
due diligence before AEDPA was enacted cannot support a finding
that a petition fails to satisfy the tineliness requirenent of
§ 2255 [f6](4).” 1d. at 713. Even if this statenment is correct --
and we are not at all certain it is -- the Aron court went on to
make clear that “in evaluating whether a petitioner exercised due
diligence after [the date of the enactnent of the AEDPA], a court
shoul d consi der any previous actions the petitioner took to assess
what it woul d have been reasonable for himto do after that date.”
Id. (enphasis in original). That is all that Judge Johnson did in
this case.
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gover nnent . There is no need for an evidentiary hearing to
determ ne what questions these attorneys asked appel | ant during the
course of their representation of him

3. Equi table tolling

This Crcuit has yet to determ ne whether the AEDPA's statute

of limtations is subject to equitable tolling. United States v.

G cero, 214 F.3d 199, 203 (D.C. Cir. 2000). Oher circuits that

have enpl oyed equitable tolling in the AEDPA context have done so

only sparingly and only *“'if *“extraordinary circunstances”

beyond a prisoner’s control make it inpossible to file a petition

on tine. Id. (citations omtted). In the present matter, the
district court determ ned that appellant could not “establish that
“extraordinary circunstances’ beyond his control” prevented hi mfrom
filing his notion on tinme. 161 F. Supp. 2d at 13. Because this
conclusion is correct, there is no need for this Court to decide
whet her equitable tolling is permtted by the AEDPA

Appel | ant argues (at 46-47) that an evidentiary hearing should
have been hel d because of the “uni que circunstances here, in which
the Governnent’ s m srepresentations (conpounded by habeas counsel)

| ed the defendant to believe, plausibly but incorrectly, that he had

no grounds for relief based upon counsel’s performance.”Y To the

i Appel l ant cites (at 46) Del aney v. Mtesanz, 264 F.3d 7
(continued. . .)
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contrary, the district court, relying on the extant record,
correctly concl uded t hat appel | ant di d not denonstrate due diligence
in attenpting to learn the factual basis for his claim See supra
at 23-30. This failure alone doons any “equitable tolling”

argunment. See, e.qg., Drew v. Departnent of Corrections, 297 F.3d

1278, 1290 n.5 (11th Cr. 2002) (“equitable tolling has always

required a showing of diligence”), cert. denied, 537 US. 1237

(2003); see also Bal dayaque v. United States, 338 F.3d 145, 150 (2d

Cr. 2003) (“To equitably toll the one-year limtations period, a
petitioner nust show that extraordi nary circunstances prevented him
from filing his petition on tine, and he nust have acted wth
reasonabl e diligence throughout the period he seeks to toll.”)

(quotation and citation omtted). Further, the extant record anply

/(... continued)
(1st Gr. 2001), and Curtis v. Munt Pleasant Correctional
Facility, 338 F.3d 851 (8th GCr.), cert. denied, 124 S. . 837

(2003), as support for his argunent. |In each case, however, the
court of appeals affirmed the |ower court’s conclusion -- reached
wi t hout an evidentiary hearing -- that the extraordinary renedy of

equitable tolling was not nandated. 264 F.3d at 15; 338 F.3d at
855- 56.
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denonstrates that there were no governnent “m srepresentations.”¥
See supra at 24-25.

Appel  ant’ s second 8§ 2255 notion was not filed within one year
of the date that his conviction becane final, and appel |l ant cannot
establish the applicability of any other linmtations period under
t he AEDPA. These concl usi ons are not debatabl e by jurists of reason
on this record. If the Court agrees that appellant’s notion is
time-barred, it need not resolve issues related to the applicability
of t he AEDPA’' s gat ekeepi ng requi renents, di scussed bel ow, and shoul d
i nstead deny appellant’s request for a certificate of appealability

and dism ss his appeal of the denial of his second 8§ 2255 noti on.

i¢/ Appel l ant thus draws no support for his argunment from
Bal dayaque, in which the court held that the actions of appellant’s
| awer “were far enough outside the range of behavior that
reasonably could be expected by a client that they nay be
considered ‘extraordinary.’” 338 F.3d at 152. |In Bal dayaque, the
appel I ant had, through his wife and a friend, retained a | awer for
t he specific purpose of filing a 8 2255 notion. The attorney not
only failed to file the notion, but also wongly advised that it
was too late to file such a notion when it was not, filed a
different, frivolous notion that he erroneously represented had
nerit, did no | egal research on the appellant’s case, never spoke
to the appellant, and never made any effort to i nformthe appell ant
about the status of the case. Id. at 152. In this case, by
contrast, appellant’s former counsel, Hamlton Fox, filed a
| engthy, well researched notion to withdraw appellant’s guilty
pl ea, which included extensive references to the record and
citations to authority (A-156, 158). Fox’ s actions provide no
basis for asserting that the AEDPA statute of limtations should be
equitably tolled.
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C. No evidentiary hearing was required to
determ ne t hat appell ant did not establish
cause for his failure to raise ineffective
assi stance of counsel in his first § 2255
not i on.

1. Legal standards

As the district court concluded, appellant’s second 8§ 2255
notion was procedurally barred not only by the statute of
limtations, but also by the “gatekeeping” requirenments of the
AEDPA, with which appellant failed to conply. Under the AEDPA, a
def endant seeking to file a second § 2255 notion nust first obtain
an order from the appropriate court of appeals authorizing the
district court to consider the notion. 28 U S.C. 88 2244(b)(3) (A,
2255 9 8. A petitioner whose first notion was filed before the
AEDPA' s enactnent may be held to this gatekeeping requirenment as
long as its application would not be “inproperly retroactive.”

United States v. Otiz, 136 F.3d 161, 166 (D.C. Gr. 1998). In

order to lay the foundation for establishing an i nproper retroactive
effect, appellant nust first establish that “he would have net the

former cause-and-prejudice standard under MO eskey [v. Zant, 499

U S 467 (1991)] and previously would have been allowed to file a
second 8§ 2255 notion, but could not file a second notion under the
AEDPA.” Otiz, 136 F.3d at 166. Because appellant has not net this

foundati onal requirenent, he necessarily has failed to establish
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t hat application of the gatekeeping requirement to his second 8§ 2255

notion is inproperly retroactive.2¥

Under M eskey,

t he cause standard requires the petitioner to show that
“sone objective factor external to the defense inpeded
counsel’s efforts” to raise the claimin state court.
bjective factors that constitute cause include
““interference by officials’” that nakes conpliance with
the State’s procedural rule inpracticable, and “a show ng
that the factual or legal basis for a claim was not

reasonabl y available to counsel .” In addi ti on,
constitutionally “[i]neffective assistance of counse
. is cause.” Attorney error short of ineffective
assi stance of counsel, however, does not constitute cause
and will not excuse a procedural default. Once the

petitioner has established cause, he nmust show *‘actual
prejudice’ resulting from the errors of which he
conpl ains.”
499 U.S. at 493-94 (citations omtted). It is the petitioner’s
burden to show cause and prejudice, and the petitioner’s
“opportunity to neet the burden of cause and prejudice will not
i nclude an evidentiary hearing if the district court determ nes as

a matter of law that petitioner cannot satisfy the standard.” 1d.

at 494. Further, the Mcd eskey Court explained, application of the

19/ Because appel |l ant cannot establish cause and prejudice
for failing to raise his ineffective-assistance claimin his first
8§ 2255 nmotion, this Court need not address whether the district
court was the proper court to make that ruling in the first
i nstance, or whether it should have been made by this Court on a
request for authorization to file a second § 2255 notion. As we
di scuss infra, no reasonabl e jurists coul d debate whet her appel | ant
has establi shed cause or prejudice, thus appellant’s COA shoul d be
deni ed and the appeal of the denial of his second § 2255 notion
di sm ssed.
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cause and prejudice standard is not nmeant to “inply that there is
a constitutional right to counsel in federal habeas corpus,” as

thereis not. [d. (citing Pennsylvania v. Finley, 481 U S. 551, 555

(1990)) .
2. Anal ysi s
Appel  ant contended in the district court -- as he does now (at
52) -- that the “cause” of his failure to raise an ineffective-

assi stance-of -counsel claim in his first 8 2255 notion was “an
undi scl osed conflict that rendered [his collateral-proceedi ngs
counsel, Fox] unwilling to criticize Hi bey irrespective of the
consequences to his client.” As Judge Hogan correctly recogni zed,
however, “a defendant is not entitled to the assistance of counsel
in connection with a § 2255 notion in the first place.” 290 F.
Supp. 2d at 162-63. As a matter of law, then, Pollard cannot claim
“cause” stenmmng fromthe alleged deficiencies of his collateral -

proceedi ngs attorney. See Coleman v. Thonpson, 501 U. S. 722, 752

(1991) (because there is no constitutional right to an attorney in
post - convi ction proceedi ngs, petitioner cannot establish cause by
claimng constitutionally ineffective assi stance of counsel in such
proceedi ngs); Finley, 481 U S. at 555 (no constitutional right to

counsel when attacking a conviction that has becone final); see al so

Rouse v. lee, 339 F.3d 238, 250 (4th Gr. 2003) (because no

constitutional right to counsel in federal habeas proceedings,
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attorney error attributable to petitioner), cert. denied, 124 S. C.

1605 (2004); Callins v. Johnson, 89 F.3d 210, 213 (5th Cr. 1996)
(because no constitutional right to counsel in habeas proceedi ngs,
“no error by habeas counsel can ever constitute cause”).
Inafutile effort to escape the Col eman bar, appel |l ant argues
(at 52-53) that Fox’s alleged “conflict” is “a factor ‘external to
the defense,’” which, unlike ordinary attorney error, constitutes
cause. He concludes (at 53) that the “acts of a conflicted (or
ot herwi se unet hical) habeas attorney are not inputed to the client,
since the attorney is not acting in the interests of the client.”
This Court should reject appellant’s strained effort to nmanufacture
“cause” by re-labeling Fox’s purported ineffectiveness as a
“conflict of interest.” Because appellant had no right to counsel
for his § 2255 notion, inadequate representation in litigating that
notion, even if precipitated by coll ateral -proceedi ngs counsel’s
conflict of interest, cannot establish cause for failure to raise

a claimthat could have been raised. See, e.q., Nevius v. Sumer,

105 F.3d 453, 459-60 (9th Cir. 1996) (alleged conflict of first
habeas counsel, who were al so counsel at trial and on appeal, cannot

establish cause for failing to assert ineffectiveness in first
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habeas petition); Mran v. MDaniel, 80 F.3d 1261, 1271 (9th Cr

1996) (sane).2¥

Even assum ng arquendo that appellant could rely on Fox’s
al l eged i neffectiveness to justify appellant’s failure to raise an
i nef fecti veness-of -sentenci ng-counsel claim in his first § 2255
noti on, Judge Johnson correctly determ ned that appellant did not
“meet his burden” of alleging facts showi ng that Fox was either
conflicted or ineffective. 161 F. Supp. 2d at 5. Appel | ant
attacks this ruling too, arguing (at 53) that, “w thout any evi dence
to support her finding, Judge Johnson sonehow determ ned that Fox
had engaged in a ‘strategy’ not to raise ineffective assistance.”

In making this argument, appellant ignores two fundanental

truisms. First, it was his burden to allege sufficient facts to

establish | egal “cause.” MU eskey, 499 U. S. at 494. Thus, he was

20/ The cases cited by appellant (at 53) are thus readily
di stingui shabl e because the counsel who was alleged to have a
conflict in those cases was counsel to which the appellants had a
constitutional right. See Manning v. Foster, 224 F.3d 1129, 1134
(9th G r. 2000) (conflict of trial counsel, who failed to file a
noti ce of appeal after the defendant directed himto do so and t hen
interfered with the defendant’s right to file a habeas petition by
telling the defendant that he had no such right, held to be cause);
Hollis v. Davis, 941 F.2d 1471, 1479 (11th Cr. 1991) (conflict of

trial counsel). In Joubert v. Hopkins, 75 F.3d 1232 (8th G,
1996), it was legal novelty, rather than an alleged conflict of
Interest, that was asserted as cause. In dicta, the court

expl ai ned t he uncontroversial principlethat “[i]nterference by the
state, ineffective assistance of counsel, and conflicts of interest
are exanples of factors external to the defense.” 1d. at 1242.
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required to proffer sonething other than the nmere suggestion that,
because H bey and Fox were both nenbers of the D.C. white-collar
def ense bar, Fox nust have chosen to remain nute with respect to

Hi bey’ s purportedly deficient performance. Second, Strickland v.

Washi ngton, 466 U. S. 668 (1984), teaches that courts review ng

i neffective-assistance clains “should recognize that counsel is
strongly presumed t 0 have rendered adequat e assi stance and nmade al |
significant decisions in the exercise of reasonabl e professiona
judgnment.” 466 U.S. 668, 690 (1984) (enphasis added). That is al
the district court did when it declared that it would “not second
guess a strategy of defense counsel without proof that the choices
of counsel were not reasonable.” 161 F. Supp. 2d at 5 (enphasis
added) .

Appellant now cites to three “unrebutted facts” which, he
clainms (at 54-55), sufficed to neet his burden and were ignored by
the district court:

[1] Athough the deficiencies in Hi bey' s performance

(such as the failure to file a Notice of Appeal) would

have been obvious to Fox, . . . he never told Pollard

there were any deficiencies or that there was a viable

claimfor relief based upon ineffective assistance;

[ 2] Even though the Governnment argued in opposition to

the 1990 Mbtion that Hibey’'s failure to object was strong

proof that the Governnment had acted properly, Fox stil

refrained fromcriticizing H bey and went out of his way

to praise Hibey -- a gesture fatal to the 1990 Motion, as
Fox must have recogni zed;
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[3] Hibey and Fox are both nenbers of the D.C. white

collar crimnal defense bar, and both have served as

Assi stant United States Attorneys. (Enphasis in original;

citations to appendi x onmtted.)
Appellant’s first two “facts” sinply assume that Hibey was
i neffective (a prem se that Judge Johnson rightly rejected), but do
nothing to establish appellant’s claimthat Fox was | aboring under
an actual conflict of interest. It isonly thethird “fact” -- that
H bey and Fox were nenbers of the sanme | egal community -- that even
arguably relates to appellant’s conflict claim As the district
court correctly noted, however, if the court were to “accept[]” this
suggestion, “then any case litigated by a lawer from the
Washi ngton, D.C., defense bar in which the | awer does not bring an

I nef fecti ve-assi stance-of -counsel clai magainst trial counsel would

be suspect.” 161 F. Supp. 2d at 6.2Y

2 Appel I ant suggests (at 53) that it was the governnment’s
burden to “submt[] an affidavit from Fox.” Pollard has things
backwar ds. Absent any proffer of evidence to the contrary, the
government was entitled to rely on Strickland’'s “strong”
presunption that counsel has rendered adequat e assi stance and made
al | significant decisions in the exercise of reasonable
prof essi onal judgenent. Thus, it was appellant’s current counse
who fell down on the job by failing to procure affidavits from
either Fox or Hi bey, and chose instead to rely on, inter alia,
vague newspaper articles, weak inferences, and inapposite case
citations. Further, Judge Johnson was under no obligation to order
an evidentiary hearing at which Fox would have to explain his
conduct, as appel | ant suggests (at 56). An evidentiary hearing was
only required if appellant’s notion had “raise[d] ‘detailed and
speci fic’ factual allegations whose resolution require[d] specific
i nformati on outside of the record.” United States v. Pollard, 959
F.2d at 1031. Judge Johnson did not abuse her broad discretion in

(continued. . .)
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In sum there was no “cause” for appellant’s failure to raise
his ineffective-assistance claimin his first notion.% Thus, as
the district court correctly determ ned, the AEDPA s gatekeeping
requi rement applies to his second 8§ 2255 noti on. Because appel | ant
never obtained authorization fromthis Court to file this second
notion, the district court properly dismssed it. Reasonabl e

jurists would not find this conclusion any nore debatabl e than the

/(.. continued)
concluding that Pollard s clains could be resolved by reference to
the extant record. See id. (decision whether to hold hearing is
“conmitted to the district court’s discretion”).

22! Appel I ant has made only brief reference (at 56 n.11) to
the “prejudice” showi ng required to excuse his procedural default;
and hi s argunents are unconvincing. It is not the | ost opportunity

tolitigate his ineffective-assistance-of-counsel claimthat can be
used to establish prejudice, nor whether Fox’s failure to bring
that claimundermned the 1990 notion. Rather, prejudice can be
established only by showi ng that appellant woul d have prevail ed on
an ineffective-assistance-of-counsel claim Appel l ant states
conclusorily (at 56 n.11) that “[h]lad Fox raised ineffective
assistance, this Court’s majority would likely have recognized
H bey’ s silence as the result of ineffective representation, not as
proof that the Government had done nothing wong (citing Pollard,
959 F.2d at 1025, 1028, 1030). This is nothing nore than a claim
that, had the case been argued differently, the result would have
been different. But there is no basis for this assertion. It was
only because there was no obvious breach of the plea agreenent by
the governnment that this Court even |ooked to defense counsel’s
| ack of objection at sentencing. See Pollard, 959 F.2d at 1025,
1028, 1030. Had the alleged breaches been obvi ous (or even real),
as appellant now argues they should have been, the Court would
hardl y have needed to consi der counsel’s perfornmance i n determ ni ng
that the governnent had breached the agreenent. See infra at 41 n.
23 (citing Court’s findings that governnment did not breach its
promn ses).
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district court’s conclusion that appellant’s notionis barred by the
statute of limtations. This Court may therefore deny the notion
for a certificate of appealability on either ground.2
1. THE DI STRICT COURT DI D NOT ABUSE | TS DI SCRETI ON BY
DETERM NI NG THAT APPELLANT HAD NOT DEMONSTRATED A

“NEED TO  KNOW THE CLASSI FI ED  SENTENCI NG
| NFORIVATI ON.

Appel lant’s notion for access to the classified information in
this case is based on the fundanentally incorrect notion that the
litigation nodel of due process in crimnal cases (or sonething akin
to it) should be superinposed on the clenmency process. But the
Constitution entrusts the President with conplete discretionto nmake
cl emency decisions unhanpered by procedural requirenents.
Appellant’s alleged “need to know' the classified information
t herefore nust be evaluated in the context of the reason he seeks

access — to support a clenmency petition. The district court did not

23/ Moreover, this Court can deny the COA because reasonabl e
jurists would not find it debatabl e whet her appellant has stated a
valid claimof ineffective assistance of counsel. Slack, 529 U S
at 478. Most of the substantive clains underlying appellant’s

present ineffective-assistance-of-counsel claim were rejected by
this Court in 1990, where, for exanple, this Court determ ned that
the governnent did not “violate[] its promi se not to recomrend a
life sentence”; did not breach its agreenment to bring to the
court’s attention the “nature, extent, and value” of appellant’s
cooperation; and did not err in bringing Pollard s unauthorized
Blitzer interviewto the sentencing court’s attention. 959 F.2d at
1024-1026 & 1030 n.12. In his brief, appellant fails to make
substantive argunents in support of either these old clains or his
new cl ai s.
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abuse its discretion by determining that appellant had not
demonstrated a “need to know the classified information in order
to assist the President in exercising his clenmency power.

A. Legal principles and standard of review.

Were appellant in the position of other clenmency petitioners,
he woul d have to either proceed with his clenency request w thout
access tothe classifiedinformation, or request discl osure pursuant
to the Freedom of Information Act (FOA), 5 U S C § 552. Under
FO A, appell ant woul d face an i nmredi at e roadbl ock because the first
exenption from disclosure is for information that has been
classified pursuant to criteria established by Executive Oder as
necessary to be kept secret “in the interest of national defense or
foreign policy.” 5 U S.C. 8§ 552(b)(1). Appellant avoided this
i mmedi at e roadbl ock because of the unusual circunstances of this
case, in which the classified information is contained in court
docunents and subject to a court-issued Protective Order. Based on
the Protective Order’s requirenent that the district court approve
access to the classified information by anyone not listed in the
Order, appellant and his counsel sought access directly from the
district court. Although the Protective Order was issued for an
entirely different purpose, appellant has used it to his advantage
and gai ned the opportunity to be heard in the district court on his

all eged “need to know.”
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_ Under the terns of the Protective Order, no one other than
those identified in the Order may obtain access to the classified
portions of the sentencing materials absent the necessary security
cl earance from the Departnent of Justice, the execution of a
Menorandum of  Understanding prohibiting disclosure of the
i nformati on, and the perm ssion of the Court (A-72-73). Moreover,
under Executive Order 12958, as anended by Executive Order 13292,
68 Fed. Reg. 15315, Sec. 4.1, no person nay obtain access to
classified nmaterials absent a “need to know' the information. *“Need
to know is defined as “a determ nation by an authorized hol der of
classified information that a prospective recipient requires access
to specific classified information in order to performor assist in
a lawful and authorized governnental function.” Executive O der
12958, anmended by Executive Oder 13292, 68 Fed. Reg. 15315,
Sec.6.1(z) (enphasis added). Thus, absent a “need-to-know
determ nation, counsel cannot obtain access to the classified
material s.

Counsel s request for access to the classified materials in
this case is akin to a discovery request under the Cassified

| nformati on Procedures Act (CIPA), 18 U.S.C. App. 88 1-16,2 or an

2/ Unlike the nmotion for access in this case, in which
appel I ant di savows any intention to use the information in pending
litigation, CIPA exists to provide discovery to defendants in

(conti nued. ..)
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effort to denonstrate “particul ari zed need” for access to grand jury
materials under Fed. R Crim P. 6(e). District court rulings on
both of these types of requests are reviewed for abuse of

di scretion, see United States v. Yunis, 867 F.2d 617, 623 (D.C. Cr

1989) (CIPA); lllinois v. F.E. Mdran, Inc., 740 F.2d 533, 537 (7th

Cir. 1984) (Rule 6(e)), a deferential standard that is equally
applicable to the district court’s ruling in this case.?%
B. The district court did not abuse its

di scretion by denying counsel access to
the classified materials.

The power to grant executive clenmency is reserved solely to the
President. See United States Constitution, Article 2, Section 2

(“The President . . . shall have Power to grant Reprieves and

/(.. continued)
pending crimnal cases. Thus, the analogy to CIPAis really nore
favorable to appellant than is warranted.

28/ Al t hough we do not concede that courts nornmally have a
role in supervising the disclosure of information related to
clenmency requests, we do not <contest the district court’s
jurisdiction over the access issue in this case because the terns
of the Protective Oder reserve that role for the court.
Simlarly, we do not contest the jurisdiction of this Court to hear

this particular appeal. As in appeals of Rule 6(e) disclosure
rulings where the crimnal proceeding has |ong been over, the
ruling at issue here is fairly considered a “final decision.” 28
us C § 1291. See Miran, 740 F.2d at 535-536 (Rule 6(e)
di sclosure ruling appealable as long as it wll not delay or

interfere with crimnal proceeding); see also In re: Mdtions of
Dow Jones & Conpany, Inc., 142 F.3d 496, 498 n.3 (D.C. Gr. 1998)
(court has jurisdiction over appeal by nedia fromdenial of access
to rule 6(e) materials).
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Pardons for O fences against the United States, except in Cases of

| npeachnment.”); see also Judicial Watch, Inc. v. Departnent of
Justice, 365 F.3d 1108, 1119 (D.C. Cr. 2004) (power to grant
pardons “is a quintessential and non-del egabl e Presi dential duty”).
I n speaki ng about state cl emency proceedings, but in terns equally
applicable to clenmency petitions submtted to the President, the
Suprene Court has witten

Cl enency proceedi ngs are not part of the trial -- or even
of the adjudicatory process. They do not determ ne the
guilt or innocence of the defendant, and are not intended
primarily to enhance the reliability of the ¢trial
process. They are conducted by the executive branch,
i ndependent of direct appeal and collateral relief
proceedi ngs. And they are usually discretionary, unlike
the nore structured and limted scope of judicial
proceedi ngs. Wiile traditionally available to capita
defendants as a final and alternative avenue of relief,
clenmency has not traditionally “been the business of
courts.”

Ohio Adult Parole Authority v. Wodard, 523 U.S. 272, 284 (1998)

(plurality) (quoting Connecticut Bd. of Pardons v. Dunschat, 452
U S. 458, 464 (1981)) (other citations omtted).

Appel lant seeks to treat applications for clenency as
adversarial proceedings i n which the governnent is the adversary and
the petitioner is entitled to equal access to information and a

right to rebuttal.% But the Constitution inposes no such

26/ W agree with amici (at 19) that a proceedi ng does not
have to be adversarial in order for a person seeking access to
(continued. . .)
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requiremnents. Just as the ultimate decision whether to grant
clenmency is conmtted to the President’s discretion, so too are the
procedures that govern clenency proceedings.2’ “The Due Process
Clause is not violated where, as here, the procedures in question
do no nore than confirm that the clenency and pardon powers are
commtted, as is our tradition, to the authority of the executive.”
Wodard, 523 U. S. at 276.

Al t hough appel | ant makes allegations about governnent

pretext,2 the only argunent he advances for why his counsel has a

26/( ., continued)
classified information to establish a “need-to-know. ”

2y Al t hough several nenbers of the Suprenme Court have
suggested that “some minimal procedural safeguards apply to
cl emency proceedings,” Wodard, 523 U S at 289 (O Connor, J.
j oi ned by Souter, G nsburg, & Breyer, JJ., concurring in part and
concurring in judgnent) (enphasis in original), their suggestion
cane in a capital nurder case and the exanpl es the Justices gave of
when judicial intervention mght be warranted were if clenency
deci sions were nmade by the flip of a coinor if certain petitioners
were arbitrarily denied access to the cl enency process.

28/ Appel | ant argues (at 33-35) that the governnent’ s concern
about the risk to national security of further disclosure is a
“pretext” because the bestowal of “Top Secret” cl earance on counsel
reflects the governnment’s determ nation that counsel is
trustworthy. However, the granting of security clearances is only
part of the system for safeguarding classified information. The
governnent’ s concern about |limted access is not a pretext; it is
the very reason for the requirenent that there be a “need-to-know
determ nation before classified information is disclosed. It
sinply is not the case that anyone with the proper clearance wl|l
be afforded access to any classified informati on at that clearance
| evel at any time. The risk to national security of such |iberal

(conti nued. . .)
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“need to know the classified information is that access would hel p
hi msubmit an effective clemency petition by permtting hi mto rebut
i nsi nuati ons by opponents and to defuse what he calls a “canpaign
of disinformation.”2 See Appellant’s Brief at 31, Amici Brief at
18. But showi ng that information would be rel evant or hel pful does
not denmonstrate a “need to know.” Furthernore, the President has

not provided petitioners with the right to see or to rebut what is

28/( .. continued)
access -- even to security-cleared persons -- is obvious. Amici
al so m sconstrues the governnent’s national-security concerns by
suggesting (at 21-23) that the governnment is using a double
standard when applying the “need-to-know standard to appellant’s

counsel . But amici has pointed to nothing in the record that
suggests the governnent enpl oyees who have been granted access to
t he cl assified docunents have not had a “need to know.” Moreover,

amici cites no requirenent that clemency petitioners enjoy access
to information equal to that afforded those who are advising the
Pr esi dent.

29/ Amici also rely on | anguage of the Protective Order to
argue that access such as that now requested was contenpl ated by
the Order, but the quoted | anguage provi des no such support. The
Protective Order specifies which forns nust be filled out in
application for the requisite security clearance “by all persons
whose assistance the defense reasonably requires,” but current
counsel do not profess to need access to the classified information
inorder to “assist[]” in appellant’s “defense.” Appellant pleaded
guilty to espionage and was sentenced for his crine nore than 17
years ago. Appellant’s counsel have professed (at 19) that they do
not seek access to the classified information in order to support
appel lant’s 8 2255 notion for resentencing. The purported reason
t hat counsel seek access to the classified information -- to assi st
in the preparation of a petition for clenmency -- isS not to assi st
in appellant’s defense. Cf. Inre Gand Jury Subpoenas dated March
9, 2001, 179 F. Supp. 2d 270, 289-90 (S.D.N. Y. 2001) (lawers acted
principally as |obbyists, not |awers, when petitioning for
cl enency) .
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witten or relied upon by opponents of clenency. As Judge Johnson
correctly concluded, the President has all resources available to
himfor assessing any petition for clenency on appellant’s behal f,
and thus far has expressed no need for appellant’s counsel’s
assistance in reviewing the classified information.2¥ |ndeed, to
our know edge, appellant has submtted no clenency petition for
consideration by the current President.

Appel | ant and amici argue that the timng of the 25 instances
of access tothe classifiedinformtion “strongly evidences a direct
connection to the clenency process” (Appellant’s Brief at 32; see
al so Amici Brief at 21). But even if one assunes that all 25

i nstances of access were in connection with the President’s

30/ Appel l ant argues that Judge Johnson’s denial of the
notion for access was based on the governnment’s fal se argunent t hat
counsel did not have the necessary cl earance and the governnent’s
fal se assurance that the classified materials were not being
accessed as part of the clenency process. We di sagree that the
government’ s argunent about the requisite clearance was untrue, and
we al so disagree that the governnment ever “assur[ed]” the court
that the classified docunents were not bei ng accessed by gover nnent
enpl oyees for cl enmency purposes. See supra at 10-11 & n.6, 12 n.7.
This Court need not address appellant’s accusations of governnment
deception, however, because the only issue before the Court is
whet her the district court abused its discretion by concl udi ng t hat
appel lant’s counsel had not established a “need to know the
classified information in order to performor assist in a |awful
and aut hori zed governnental function. See Amici Brief at 11, 14)
(“[t]he only relevant inquiry is . . . whether [appellant’s
counsel] have a ‘need-to-know the classified information”).
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consi deration of clenmency, that would not provide a basis for
counsel’s asserted “need to know.”

Nei t her appel | ant nor amici point to a single case in which any
court has held that counsel is entitled to access to classified
information in order to support a petition for clenency or in order
to rebut argunents that they believe may have been nade by opponents
of clemency. This is for good reason. As argued above, there can
be no “need to know' by cl enency counsel where the President has the
sol e di scretion over cl enency decisions. As Judge Johnson held, the
Presi dent has access tothe classified materials in appellant’s case
and can independently review them (A-442). The President can
request an up-to-date assessnent of the actual damage, and not j ust
the projected damage, caused by appellant’s espionage activities.

Appel l ant points (at 17) to published articles stating that
President Clinton had “once ordered a separate reassessnent of the
case, which concluded that M. Pollard had seriously damaged
national security” (A-403 (Decenber 12, 2000, New York Tinmes article
titled “Pressure Is Again Energing to Free Jonathan Pollard”), as
evi dence of the “fierce” opposition that he nust rebut. But even
if the President’s request for a reassessnent of the case supplied

the “need” for governnent enployees to access the classified
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information, this does not nean that appellant’s counsel have a
correspondi ng “need to know. "

Amici’'s protestations (at 25) that the governnment is forcing
himto proceed “blindfol ded and with one armtied behind his back”
are unpersuasive.2? Appel |l ant and his counsel have nade no show ng
that they need to see the classified information in order to rebut

argunents nmade by opponents of clenency. If appellant and his

sy The “fairness” argument nade by appellant (at 32) is
i napposite. Appellant’s assertion that the governnent’s view is
that only persons who oppose cl enency have a “need to know,” while
t hose who support clemency do not, is wholly unsupported. The news
reports and press conferences referenced by appel | ant i ndi cate t hat
President Cinton sought a reassessnent of the case (A-403) and a
recommendati on fromthe Departnent of Justice (A-766, -769, -773).
They do not suggest that he sought information only from those
opposed to cl enency.

2/ Amici also argue (at 25) that Departnent of Justice
attorneys woul d be “outrage[d]” if they were bl ocked fromaccess to
case files containing the factual basis for argunents nade by
cl emency petitioners. Maybe they would be, but there is nothing
they could do about it. Although federal regulations state that a
per son seeki ng executive clenmency should submt a petition to the
Pardon Attorney at the Departnent of Justice, 28 CF.R § 1.1, and
that the Attorney Ceneral wll then investigate and nake a
recommendation to the President, 28 CF.R 8 1.6, these regul ati ons
are “advisory only and for the internal guidance of Departnent of
Justice Personnel,” and they do not restrict the authority of the
President under Article 2 of the Constitution. 28 CF.R § 1.11.
Just as the President has no obligation to consult with appellant’s
counsel about a clenency petition, he has no obligation to consult
with Departnent of Justice attorneys. Nor is the President
precl uded fromconsul ti ng any person or agency he believes may have
information relevant to the clenmency proceeding if he concludes
that the informati on he has gives himan inadequate basis to nake
a deci si on.
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counsel have reason to believe that appellant’s espionage has not
caused serious damage to this country’ s national security, thereis
not hi ng stopping them from meki ng those argunents, even wi thout
seeing the classified information. Appellant is thus in a better
position than defendants who seek access to alleged Jencks®' or
Brady®* material, but who cannot establish that disclosure is
requi red because they are foreclosed fromseeing the material. See

United States v. North Anerican Reporting, Inc., 761 F.2d 735, 740

(D.C. Cr. 1985 (“‘The [Jencks] Act’s nmmjor concern is wth
limting and regul ati ng defense access to government papers, and it
is designed to deny such access to those statenments which [are not
Jencks]. . . . It would indeed defeat this design to hold that the
def ense nmay see statenents in order to argue whether it should be

allowed to see them’'”) (quoting Palernb v. United States, 360 U.S.

343, 354 (1959)); see also Pennsylvania v. Ritchie, 480 U S. 39, 59

(1987) (“[d]efense counsel has no constitutional right to conduct
his own search of the State’s files to argue rel evance”). The logic
of amici’s argunent is that “open file” discovery should be

permtted in clenency cases. But, as we explained above, the

33/ 18 U.S.C. § 3500.

34/ Brady v. Maryland, 373 U S. 83 (1963).
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Constitution does not superinpose litigation discovery requirenents
on cl enency proceedings. 2

Appel  ant’ s argunent that he and his counsel have a “need to
know the classified information is not strengthened by exaggerat ed
conplaints (at 17-18, 31; see al so Amici Brief at 21) that opponents
of clenmency have engaged in a “canpaign of disinformation.” The
only exanple appellant points to shows no “canpaign of
di sinformation” or reliance on classified material.3¥

In an interview on Meet the Press, forner United States
Attorney Joseph di Genova apparently stated that appellant had
identified “agents in the field” (A-306). In response to a letter
from appel lant’ s counsel asking where di Genova had obtained this
information, diCGenova explained that it was his *“professional
opi ni on based sol ely upon all of the information in the public court
record in the Pollard case, including the public danage assessnent”
(A-306) (enphasis in original). Di Genova then quoted fromthe non-

classified Governnent’'s Menorandum in Aid of Sentencing, which

35/ Even in a crimnal litigation setting, open file
di scovery is not required by Fed. R Cim P. 16, the Jencks Act,
or Brady. See Kyles v. Wiitley, 514 U S. 419, 437 (1995) (“W have
never held that the Constitution demands an open file policy.”);
Weat herford v. Bursey, 429 U S. 545, 559 (1977) (“There is no
general constitutional right to discovery in a crimnal case, and
Brady did not create one . . . .").

36/ Appel lant’s citations to A-296 and A-398-99 are to his
attorney’s own affidavits.
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expl ai ned that appellant had sold to Israel “information fromhuman

sources whose identity could be inferred by a reasonably conpet ent

intelligence anal yst. Moreover, the identity of the authors of

t hese cl assified publications were includedinthe unredacted copi es

whi ch def endant conprom sed.” (A-306.) (Enphasis in original.) He

al so quoted a passage alleging that “[d]isclosure of such specific
information to a foreign power, even an ally of the United States,

exposes these human sources of information . . . 7 (A-307)

(enphasis in original). To the New York Tines, diCGenova referred
to appellant as having “done the gravest kind of danmage to the
United States” (A-403).

For the reasons argued above, appellant’s asserted need to
rebut a “canpai gn of disinformation” would not establish a “need to
know' the classified informati on even if appellant coul d show t hat
such a canpai gn exists. But the statenents of a forner United
States Attorney, based entirely on the public record, do not show
a “canpaign of disinformation,” nuch |ess “fal sehoods” spread by
opponents of clenmency “using their actual or professed fanmliarity
with” the classified information (Appellant’s Brief at 17).

Finally, the argunents of appellant (at 35-37) and amici (at
15-17) that Judge Hogan applied an incorrect |egal standard to the
“need-to-know determination msconstrue Judge Hogan's ruling.

Judge Hogan was not considering appellant’s nmotion in the first
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instance, but was ruling on a notion to modify Judge Johnson’s
January 12, 2001, ruling denying counsel access to the classified
i nformati on. Judge Johnson had ruled that counsel had not
denonstrated a “need to know the contents of the classified
mat eri al s because: (1) the President had access to themand could
I ndependently review them (2) there was no evidence the President
had asked appellant’s counsel any questions about the classified
information; and (3) the President had avail able the nenoranda
prepared by Pollard s trial attorney, who had seen the classified
information and comented extensively on it at the tinme of
sentenci ng (A-442-43). When Judge Hogan ruled on the notion to
nodi fy this ruling, he was asked to consider whether new facts or
circunstances warranted a different result. He answered that
gquestion in the negative, holding that “M. Pollard and his
attorneys have offered no new justification for this Court to
determ ne that any of themhave a ‘need to know.”” 290 F. Supp. 2d
at 166. That alone was a sufficient basis to deny the notion for
nodi fication. The observations that Judge Hogan went on to nake --
t hat appel |l ant had shown no evidence that the current President was
nore likely to grant clenency than previous Presidents and that, in
light of the security threats faced by the nation since Septenber
11, 2001, the “speculative possibility” of clenency could not

justify the disclosure of classified information -- did nothing nore
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t han recogni ze that no new facts warranted a nodi fication of Judge
Johnson’s ruling. Far frombeing the basis for a determ nation that
appellant’s counsel had no “need to know,” these statenents
established only that appellant had shown no reason to nodi fy Judge
Johnson’s Order denying the emergency notion for access.

CONCLUSI ON

VWHEREFORE, this Court should deny the notion for a certificate
of appealability and dism ss the appeal fromthe district court’s
deni al of the second § 2255 notion, and should affirmthe Orders of
the district court denying access to the classified informtion.
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